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UTAH COURT OF APPEALS 
CONNIE LEE ROBERTS ) 
fVk\a CONNIE LEE DONITHORNE, ) RESPONDENT'S BRIEF 
Plaintiff\Respondent ) 
) Case No. 890347-CA 
vs. ) 
) Civil No. CV 88-34 
DENNIS DuWAYNE DONITHORNE, ) 
Defendant\Appellant ) 
STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction to hear this 
matter pursuant to Section 78-2(a)-3, Utah Code Annotated, (1953, 
as amended) and pursuant to Rule 3 of the Rules of the Utah Court 
of Appeals. 
STATEMENT OF THE NATURE OF THE PROCEEDINGS 
This is an appeal from an Order and Judgment entered in the 
Fourth Judicial District Court of Utah County on April 28, 1989, 
by the Honorable Boyd L. Park wherein defendant alleges the trial 
court failed to make adequate findings of fact and conclusions of 
law. 
STATEMENT OF ISSUES ON APPEAL 
The appeal before this Court concerns three issues: first, 
has defendant met his burden, pursuant to Rule 11 of the Rules of 
the Utah Court of Appeals, by not providing the Court with a 
1 
transcript on appeal; second, whether a trial court must enter 
specific findings of fact and conclusions of law relating to 
visitation, child support, and attorney's fees at the conclusion 
of a hearing tried to the bench; and third, whether plaintiff is 
entitled to an award of reasonable attorney's fees and costs both 
at trial and on appeal. 
DETERMINATIVE STATUTE 
Plaintiff references Rule 11(e)(1) and 11(e)(2) of the 
Rules of the Utah Court of Appeals and contends that said rule is 
determinative and must be considered before the Court can reach 
the merits on appeal. The text of said Rules are attached as 
Addendum "A". 
STATEMENT OF THE CASE 
On August 8, 1986, plaintiff Connie Lee Roberts, f/k/a 
Connie Lee Donithorne and defendant Dennis DuWayne Donithorne 
were divorced in the Superior Court in the County of Contra 
Costa, State of California. Pursuant to the decree of divorce 
plaintiff was awarded sole care, custody and control of the 
parties two minor children and defendant was ordered to pay 
$854.99 per month as child support and $450.00 per month as 
spousal support (Record on Appeal, p. 2). 
On January 7, 1988, plaintiff filed a Petition to Reduce 
Foreign Decree to Judgment, requested that the Fourth Judicial 
2 
District Court be conferred with jurisdiction, sought to obtain 
judgment against defendant for delinquent child and spousal 
support and further requested a restraining order against 
defendant that he be ordered to stop harassing her (Record on 
Appeal, p. 2). At the time of plaintiff's January 7, 1988 
filing, defendant was delinquent in his child and spousal support 
in an amount of $19,574.85 (Record on Appeal, p. 2). 
From January 7, 1988, to defendant's request for an appeal, 
defendant filed no less than 110 separate documents with the 
court. This multitude of documents consists of pleadings, 
letters to the court, affidavits, subpoenas and exhibits (Record 
on Appeal as a whole). 
As part of defendant's voluminous pleadings, he filed a 
motion to have the Domestic Relations Commissioner and the 
District Court Judge disqualified from the case claiming they 
were religiously biased. Judge David E. Roth dismissed 
defendant's motion (Record on Appeal, pp. 753-54). 
On February 7, 1989, at the conclusion of an exhaustive and 
time consuming hearing, the trial court granted defendant 
visitation with the parties minor children as follows: 
(a) Every other weekend from 5:00 Friday evening to 
8:00 Sunday evening; 
(b) In the week in which the defendant does not have 
overnight visitation, he shall be allowed to visit on 
a Thursday from 5:00 p.m. to 8:00 p.m.; 
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(c) The defendant shall likewise be entitled to 
visit on Sundays, which are not his alternate weekend 
visitation from 1:00 to 8:00 if the plaintiff is in 
fact working on those days; 
(d) The defendant is entitled to telephone 
visitation with the minor children which conversation 
shall no exceed 15 minutes and there shall be no 
harassment of the plaintiff. 
(Record on Appeal, p. 764) 
As part of the order the trial court reserved the issue of 
extended visitation until such time as the defendant could 
provide evidence of a work schedule and documentation showing his 
ability to support the minor children (Record on Appeal, p.764). 
The Court also ruled that plaintiff was to advise defendant as to 
any special activities which the children were to be involved but 
that the defendant was not to participate in those activities 
even though the trial court thought he was entitled to observe 
them (Record on Appeal, p. 765). 
Defendant's income was imputed in an amount of $1,500.00 per 
month and defendant was ordered to pay plaintiff the sum of 
$293.00 per child, per month as child support. (Record on 
Appeal, p. 765). An Order concerning medical coverage on the 
minor children was also entered. (Record on Appeal, p. 765). 
The Court's final order concerned attorney's fees wherein 
plaintiff was granted Judgment against the defendant in the 
amount of $1,800.00, which the Court found to represent a 
4 
reasonable attorney's fee which plaintiff had incurred in 
prosecuting the action (Record on Appeal, p. 765). No written 
findings of fact and conclusions of law were filed in the case. 
SUMMARY OF THE ARGUMENT 
The questions before this Court are of law, not fact. Rule 
11(e)(1) and 11(e)(2) of the Rules of the Utah Court of Appeals 
creates a duty for an defendant to provide a transcript on appeal 
if an defendant intends to urge that a finding or conclusion is 
unsupported by or is contrary to the evidence (See also: 
Advisory Committee Note, (01/01/85) attached as Addendum "B"). 
In addition, the Utah Supreme Court has consistently held that 
"In the absence of a record which allows us to review the 
assigned errors, we must presume that the trial court's ruling 
was founded upon admissible, competent, substantial evidence." 
(Burke v. Burke, 733 P.2d 133 (Utah 1986) see also: Woodward v. 
Woodward, 709 P.2d 393, 394 (Utah 1985); Sawyers v. Sawyers, 558 
P.2d 607 (Utah 1976); and Mitchell v. Mitchell, 527 P.2d 1359, 
1361 (Utah 1974). Because defendant has failed to provide a 
transcript of the proceedings which he alleges are inappropriate, 
his appeal must be dismissed. 
Second, the trial court's findings of fact and conclusions 
of law were sufficient to support its judgment. Notwithstanding 
the fact that defendant has not provided a transcript on appeal, 
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Rule 52(a) of the Utah Rules of Civil Procedure and case 
precedent hold that findings should give a trial court's reasons 
for reaching its results, the Court of Appeals has held that 
findings can be found in other court documents (Erwin v. Erwin, 
773 P.2d 847, 849 (Utah App. 1989). Just because disputed facts 
are present which result in conflicting evidence, it does not 
constitute grounds for reversal when the court's order and 
findings are supported by the evidence (Thompson v. Thompson, 709 
P.2d 360, 362 (Utah 1985). Furthermore, unless a clear abuse of 
discretion is shown, the Court of Appeals will not disturb the 
findings of a trial court in a divorce action (Sorensen v. 
Sorensen, 769 P.2d 820, 823 (Utah App. 1989); (Smith v. Smith, 
738 P.2d 655, 656 (Utah App. 1987); and Boyle v. Boyle, 735 P.2d 
669, 670 (Utah App. 1987)). 
Prior to the trial court entering its ruling, it thoroughly 
familiarized itself with the file as well as holding a hearing 
affording both parties a full opportunity to present evidence. 
After an exhaustive and time consuming hearing the court entered 
its ruling which was based on evidence both in the file and 
introduced during the hearing, exhibits, testimony and arguments. 
Because the trial court was aware of all the facts involved in 
the case, its ruling should be upheld. 
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Third, plaintiff is entitled to an award of attorney's fees 
and costs based on the work performed by her attorney at the 
trial court level and having to defend this appeal. A trial 
court's award of attorney's fees for support and maintenance of 
children is based on need and lies within the discretion of the 
court (Kallas v. Kallas, 614 P.2d 641, 646 (Utah 1980); Walther 
v. Walther, 709 P.2d 387, 388 (Utah 1985); Gibbons v. Gibbons, 
656 P.2d 407, 409 (Utah 1982); Asper v. Asper, 81 Utah Adv. Rep. 
43, 45 (Utah App. 1988); Rasband v. Rasband, 752 P.2d 1331, 1336 
(Utah App. 1988)). The Utah Supreme Court has also ruled that a 
wife who receives an award of attorney's fees in a divorce 
proceeding and then prevails on appeal is also entitled to 
recover her attorney's fees against her husband in defending the 
appeal. (Weston v. Weston, 773 P.2d 408, 412 (Utah App. 1989); 
Porco v. Porco, 752 P.2d 365, 368-69 (Utah App. 1988)). 
Plaintiff is clearly entitled to attorney's fees based on 
defendant's behavior, the fact that plaintiff was previously 
granted attorney's fees by the trial court and that she has 




DEFENDANT'S FAILURE TO INCLUDE A TRANSCRIPT OF 
THE RECORD ON APPEAL, PURSUANT TO RULE 11 
(E)(1) AND 11(E)(2) OF THE COURT OF APPEALS, 
OF ALL EVIDENCE RELEVANT TO THE HEARING 
WHEREIN DEFENDANT ALLEGES THE TRIAL COURT 
FAILED TO MAKE ADEQUATE FINDINGS OF FACT AND 
CONCLUSIONS OF LAW, REQUIRES DEFENDANT'S 
APPEAL BE DISMISSED 
Rule 11(e)(1) of the Rules of the Utah Court of Appeals 
states: 
The transcript of proceedings; duty of appellant to 
order; notice to respondent if partial transcript is 
ordered. 
(1) Request for transcript; time for filing. 
Within 10 days after filing the notice of appeal, the 
appellant shall request from the reporter a 
transcript of such parts of the proceedings not 
already on file as the appellant deems necessary. 
The request shall be in writing, and within the same 
period, a copy shall be filed with the clerk of the 
court from which the appeal is taken and with the 
clerk of the Court of Appeals. If no such parts of 
the proceedings are to be requested, within the same 
period the appellant shall file a certificate to that 
effect with the clerk of the court from which the 
appeal is taken and a copy thereof with the clerk of 
the Court of Appeals. . . . 
Rule 11(e)(2) of the Rules of the Utah Court of Appeals 
states: 
(2) Transcript required of all evidence regarding 
challenged finding or conclusion. 
If the appellant intends to urge on appeal that a 
finding or conclusion is unsupported by or is 
contrary to the evidence, the appellant shall include 
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in the record a transcript of all evidence relevant 
to such finding or conclusion. 
The Supreme Court of the State of Utah has reviewed Rule 11 
of the Rules of the Court of Appeals and held that without a 
record which permits an appellate court to critique alleged 
inaccuracies, the appellate court has no choice but to presume 
that a trial court's ruling was proper. In Woodward v. Woodward, 
709 P. 2d 393 (Utah 1985) the Supreme Court was confronted by an 
defendant who petitioned the trial court for modification of his 
divorce decree to require his former wife to pay child support. 
On appeal defendant did not provide the court with a transcript 
on appeal and did not cite to the record. The Supreme Court 
ruled that because defendant did not provide a transcript on 
appeal it had no alternative but to presume the trial court's 
finding and ruling were sustained by the evidence (Woodward, 
supra, at 394)). 
In Burke v. Burke, 43 Utah Adv. Rep. 11 (Utah 1986, ) the 
Utah Supreme Court was again confronted with an appeal wherein 
defendant disputed a trial court's judgment. On appeal, 
defendant failed to cite the record in his brief or provide the 
Court with a transcript and instead made "bare allegations" 
concerning alleged factual disputes. Defendant further claimed 
that the trial court's ruling was not consistent its exhibits or 
testimony. The Supreme Court held: 
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The burden is on the defendant [appellant] to prove 
that the evidence clearly preponderates against the 
findings he assails. Mitchell v. Mitchell, 527 P.2d 
1359 (Utah 1974). "If the appellant intends to urge 
on appeal that a finding or conclusion in unsupported 
by or is contrary to the evidence, he shall include 
in the record a transcript of all evidence relevant 
to such finding or conclusion." Utah R. App. P. 
11(e)(2). In the absence of a record which allows us 
to review the assigned errors, we must presume that 
the trial court's ruling was founded upon admissible, 
competent, substantial evidence. Sawyers v. 
Sawyers, 558 P.2d 607 (Utah 1976); Mitchell v. 
Mitchell at 1361. 
(Burke, supra at 11 and 12) 
Furthermore, an Advisory Committee Note, dated January 1, 
1985 in part states: 
Paragraph (e). This paragraph governs the ordering 
of the transcript of proceedings. It is each 
appellant's responsibility to order such portions of 
the proceedings as are necessary for full 
consideration of the issues which he intends to raise 
on appeal.... 
Defendant has not ordered a transcript, has not filed a 
certificate with the clerk of the court from which the appeal is 
taken and has failed to file a copy of said certificate with the 
Court of Appeals. For plaintiff to adequately evaluate and 
reply to defendant's allegations, plaintiff must be apprised of 
specific errors which defendant contends occurred during the 
hearing. Without a complete record, plaintiff is unable to 
defend, and if the Court were to hear the appeal plaintiff would 
be unfairly prejudiced. 
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Based on defendant's burden and his failure to order and 
provide a transcript on appeal, pursuant to Rule 11(e) of the 
Rules of the Utah Court of Appeals, and plaintiff's frustration 
in attempting to accurately respond to defendant's vague 
allegations, coupled with the Utah Supreme Court's consistent 
rulings relating to an defendant's duty to order and provide a 
transcript on appeal and the consequences of an defendant's 
failure to do so, defendant's appeal must be dismissed. 
POINT II 
THE TRIAL COURT'S FINDINGS OF FACT AND 
CONCLUSIONS OF LAW WERE SUFFICIENT TO 
SUPPORT ITS JUDGMENT 
Plaintiff asserts that a trial court need not make and enter 
specific findings of fact and conclusions of law in matters which 
are tried to the bench. Plaintiff acknowledges that Rule 52(a) 
of the Utah Rules of Civil Procedure states that in actions 
tried upon the facts without a jury, the court should find facts 
especially and state separately its conclusions of law and it 
will be sufficient if the findings of fact and conclusions of law 
are stated orally and recorded in open court following the close 
of the evidence. 
Plaintiff also acknowledges that a trial court's entry of 
findings and conclusions may assist the parties in determining a 
11 
basis for appeal (Christiansen v. Christiansen, 610 P. 2d 1299, 
1301 (Utah 1980), that findings are important in divorce 
modifications proceedings (Pennington v. Pennington, 711 P.2d 254 
(Utah 1985), and that findings should give a trial court's 
reasons for reaching its results (Shioji v. Shioji, 671 P.2d 135, 
136 (Utah 1983). However, the Court herein and the Utah Supreme 
Court have interpreted Rule 52(a) in a less restrictive manner. 
For example, in ascertaining the sufficiency of a trial court's 
findings, the Court of Appeals ruled it is not confined to the 
contents of particular documents entitled "findings"; rather, the 
findings may be expressed orally from the trial bench or 
contained in other documents (Erwin v. Erwin, 773 P. 2d 847, 849 
(Utah App. 1989)). Also, findings of fact and conclusions of law 
will sufficiently support a judgment, though they are very 
general, where they, in most respects, follow the allegation of 
the pleadings (Pearson v. Pearson, 561 P. 2d 1080, 1082 (Utah 
1977). In addition, it is the prerogative of the trial judge to 
evaluate the credibility of witnesses and, in case of a conflict 
in a divorce case, the Supreme Court assumes that the trial court 
believed evidence which supported its findings. (Stone v. Stone, 
431 P.2d 802, 803 (Utah 1967)). Plaintiff asserts that all 
findings and orders in divorce proceedings are endowed with the 
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presumption of validity and the burden is upon the defendant to 
show that they are in error (Stone v. Stone, supra). 
The trial court is allowed comparatively wide latitude of 
discretion in determining what orders should be made in divorce 
cases and the Supreme Court will accept the judgment and will not 
substitute its own unless it clearly appears that the trial court 
abused its discretion or misapplied the law (Stone at 803). The 
mere presence of conflicting evidence concerning disputed facts 
regarding a divorce decree does not constitute grounds for 
reversal when the Court's findings and order are supported by 
evidence (Thompson v. Thompson, 709 P.2d 360, 362 (Utah 1985). 
The Court of Appeals of Utah has held that unless a clear 
abuse of discretion is shown, the Court of Appeals will not 
disturb findings of a trial court in a divorce action. (Smith v. 
Smith, 738 P. 2d 655, 656 (Utah App. 1987). The Court has 
further held that it will refrain from disturbing findings of 
the trial court in divorce actions unless a clear abuse of 
discretion is shown. Furthermore, the trial court is clearly in 
the best position to weigh the evidence, determine credibility 
and arrive at factual conclusions. (Boyle v. Boyle, 735 P.2d 
669, 670 (Utah App. 1987). 
Before the trial court entered its order and judgment 
relating to visitation and attorney's fees it thoroughly 
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familiarized itself with the file and facts of the case. Only 
after careful scrutiny of the file and a hearing did the trial 
court enter its ruling. Said ruling was based on findings laced 
throughout the record and when woven together created a central 
thread wherein the trial court recognized defendant's failure to 
meet his court ordered support obligations, his unwillingness to 
abide the court's rulings, and his contemptuous attitude. Based 
on the trial court's analysis of the record, a court hearing and 
defendant's conduct, the trial court made adequate findings of 
fact and conclusions of law justifying its judgment and order and 
therefore defendant's appeal should be dismissed. 
POINT III 
PLAINTIFF IS ENTITLED TO AN AWARD OF 
ATTORNEY'S FEES AND COSTS BOTH AT TRIAL 
AND IN HAVING TO DEFEND THIS APPEAL 
The trial court's allowance for an award of attorney's fees 
in this action for support and maintenance of the parties' 
children lies within the discretion of the Court (Kallas v. 
Kallas, 614 P.2d 641, 646 (Utah 1980); Walther v. Walther, 709 
P.2d 387, 388 (Utah 1985); Gibbons v. Gibbons, 656 P.2d 407, 409 
(Utah 1982)). The Utah Court of Appeals has ruled that in order 
to award attorney's fees in a divorce action, "the award must be 
based on the need of the party and the reasonableness of the fees 
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awarded, a matter largely left to the discretion of the trial 
court" (Asper v. Asper, 81 Utah Adv. Rep. 43, 45 (Utah Ct. App. 
1988); Rasband v. Rasband, 752 P.2d 1331, 1336 (Utah App. 1988)). 
Further, an award of attorney's fees in a divorce action must be 
supported by the evidence that the amount awarded was reasonable 
and that the party receiving the award was reasonably in need 
(Rasband, supra). After carefully reviewing the file and at the 
conclusion of a hearing the trial court found that plaintiff was 
entitled to a reasonable attorney fee in having to prosecute the 
action and defend against defendant's voluminous motions and 
pleadings. 
In awarding attorney's fees on appeal, the Utah Supreme 
Court ruled that a wife who receives an award of attorney's fees 
below in a divorce proceeding and successfully defeats husband's 
appeal is entitled to recover her reasonable attorney fees 
incurred on appeal insofar as attributable to resisting husband's 
appeal (Weston v. Weston, 773 P. 2d 408, 412 (Utah App. 1989). 
In Porco v. Porco, 752 P. 2d 365, 368 (Utah App. 1988) a former 
husband brought a motion seeking to terminate alimony, to secure 
the return of certain personal property and to recover attorneys 
fees. When reviewing the record, the Court discovered that the 
ex-husband had harassed his ex-wife by repeatedly bringing civil 
actions against her and thereby forcing her to pay substantial 
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court costs and attorney fees. This appeal also reflects 
defendant's harassment of plaintiff. In the case at bar the 
trial court was more than aware of plaintiff's need for 
attorneys fees and no doubt took into account defendant's 
belligerent and quarrelsome attitude in causing plaintiff to 
respond to defendant's 110 plus documents he filed with the 
court. The trial court did not abuse its discretion in awarding 
plaintiff attorneys fees and no doubt took into account 
plaintiff's needs and the reasonableness of the award. The Court 
of Appeals should likewise award plaintiff attorney's fees and 
costs in defending both at trial and in defending this frivolous 
appeal. 
CONCLUSION 
Defendant has failed to produce a transcript on appeal 
pursuant to Rule 11 of the Rules of the Court of Appeals which 
failure requires that his appeal be dismissed. Nevertheless, if 
the Appellate Court reaches the merits on appeal, it will realize 
from part of the record defendant has produced that the trial 
court made findings of fact and conclusions of law prior to 
entering its judgment which judgment is consistent with the 
contents of the court file. Furthermore, plaintiff is entitled 
to attorney's fees as established and ruled on by the district 
16 
court and is now clearly entitled to attorneys fees and costs in 
having to defend this frivolous appeal. 
Respectfully submitted this fL day of January, 1990. 
/b^/l^J S_ 
RICHARD B. JOHNSON, ESQ., #1722 
Attorney for Plaintiff/Respondent 
1327 South 800 East, Suite 300 
Orem, Utah 84058 
(801) 225-1632 
MAILING CERTIFICATE 
I hereby certify that four (4) true and correct copies of 
the foregoing Respondent's Brief were mailed by U.S. mail, 
postage prepaid, first class, on the day of January, 1990, 
to the following: 
Dennis Donithorne, Pro Se 
90 East State Road 




Rule 11 of the Rules of the Utah Court of Appeals 
Rule 11* The record on appeal. 
(a) Composition of record on appeal. The origi-
nal papers and exhibits filed m the court from which 
the appeal is taken, the transcript of proceedings, if 
any, and the index prepared by the clerk of that court 
shall constitute the record on appeal in all cases 
However, with respect to papers and exhibits, only 
those prescribed under Paragraph (d) of this rule 
shall be transmitted to the Court of Appeals 
(b) Pagination and indexing of record. Immedi-
ately upon the filing of the notice of appeal, the clerk 
of the court from which the appeal is taken shall pre-
pare an index of all the original papers filed in that 
court and shall paginate those papers in chronologi-
cal order 
'c) Duty of appellant. After filing the notice of 
appeal, the appellant, or m the event that more than 
one appeal is taken, each appellant, shall comply 
with the provisions of Paragraphs (d) and (e) of this 
rule and shall take,any other action necessary to en-
able the clerk to assemble and transmit the record A 
single record shall be transmitted 
(d) Papers and exhibits on appeal. 
(1) Criminal cases. All the original papers in 
a criminal case shall be included by the clerk of 
the court from which the appeal is taken as part 
of the record on appea\ 
(2) Civil cases. In all civil cases, the record 
shall remain in the custody of the clerk of the 
court from which the appeal is taken, as set forth 
m Rule 12(b)(2), during preparation and filing of 
briefs The clerk of that court shall establish 
rules and procedures for checking out the record, 
after pagination, for use by the parties* in oriet-
mg 
(A) Civil cases with short records. In 
civil cases where all the original papers total 
fewer than 300 pages, ail the original papers 
will be transmitted to the Court of Appeals 
upon completion of the filing of bnefs by the 
parties, as set forth in Rule 12(b)(2) In such 
cases, the appellant shall serve a notice upon 
the clerk of the court from which the appeal 
is taken, simultaneous with the filing of the 
appellant's reply brief with the clerk of the 
Court of Appeals, of the date on which the 
appellant's reply brief was filed, if the appel-
lant does not intend to file a reply brief, the 
appellant shall notify the clerk of the court 
from which the appeal is taken of that fact 
within 30 days of the filing of the respon-
dent's brief with the clerk of the Court of 
Kppea\s 
(B) All other civil cases. In all other civil 
cases where the original papers are or exceed 
300 pages, all parties shall file with the clerk 
of the court from which the appeal is taken 
within 10 days after briefing is completed, a 
joint or separate designation of those papers 
referred to in their respective briefs Onlv 
those designated papers and the following, to 
the extent applicable, shall be transmitted to 
the clerk of the Court of Appeals by the cierk 
of the court from which the appeal is taken 
d) the pleadings as defined in Rule 
7(a), Utah Rules of Civil Procedure 
(n) the pretrial order, if any, 
(m) the final judgment, order, or in-
terlocutory order from which the appeal 
is taken, 
dv) other orders sought to be re-
viewed, if any, 
(v) any supporting opinion, findings 
of fact, or conclusions of law filed or de-
livered by the trial court, 
(vi) the motion, response, and accom-
panying memoranda upon which the 
court rendered judgment, if any, 
(vn) jury instructions given, if any, 
(vm) jury verdicts and interrogator-
ies, if any, 
dx) the notice of appeal 
(e) The transcript of proceedings; duty of ap-
pellant to order; notice to respondent if partial 
transcript is ordered. 
(1) Request for transcript; time for filing. 
Within 10 days after filing the notice of appeal, 
the appellant shall request from the reporter a 
transcript of such parts of the proceedings not 
already n n file as +he appellant deems necessary 
Th^ request sh»N be m writing, and within the 
same period, a copy shall be filed with the clerk 
of the court from which the appeal is taken and 
with the clerk of the Court of Appeals If no such 
parts of the proceedings are to be requested, 
within the same period the appellant shall file a 
certificate to that effect with the clerk of the 
court from which the appeal is taken and a copy 
thereof with the clerk of the Court of Appeals If 
there was no reporter but the proceedings were 
otherwise recorded, the appellant shall follow the 
procedure outlined above, except that the origi-
nal request for a transcript shall be filed with the 
clerk of the court from which the appeal is taken, 
who will arrange for the appointment of a re-
porter to prepare a transcript The reporter who 
is appointed will be subject to all of the obliga-
tions imposed on reporters by these rules 
(2) Transcript required of all evidence re-
garding challenged finding or conclusion. If 
the appellant intends to urge on appeal that a 
finding or conclusion is unsupported by or *s con-
+"-ar3 to the evidence, the appellant shall include 
in the record a transcript of all evidence relevant 
to such finding or conclusion 
(3) Statement of issues; cross-designation 
by respondent. Unless the entire transcript is 
to he, uicluded, the. a$$&U&s\t ohall, w\&y& \<i 
days after filing the notice of appeal, file a state-
ment of the issues the appellant intends to 
present on the appeal and serve on the respon-
dent a copy of the request or certificate and of the 
statement If the respondent deems a transcript 
of other parts of the proceedings to be necessary, 
the respondent shall, within 10 days after the 
service of the request or certificate and the state-
ment of the appellant, file and serve on the appel-
lant a designation of additional parts to be in-
cluded Unless within 10 days after service of 
such designation the appellant has requested 
such parts and has so notified the respondent, the 
respondent may within the following 10 days ei-
ther request the parts or move in the court from 
which the appeal is taken for an order requiring 
the appellant to do so 
(4) Payment of reporter. At the time of the 
request or at the time of the appointment of a 
reporter pursuant to (1) above, a party shall 
make satisfactory arrangements with the re-
porter for payment of the cost of the transcript. 
(f) Agreed statement as record on appeal. In 
lieu of the record on appeal as defined in Paragraph 
(a) of this rule, the parties may prepare and sign a 
statement of the case showing how the issues pre-
sented by the appeal arose and were decided in the 
court from which the appeal is taken and setting 
forth only as many of the facts averred and proved or 
sought to be proved as are essential to a decision of 
the issues presented. If the statement conforms to the 
truth, it, together with such additions as the court 
may consider necessary to present fully the issues 
raised by the appeal, shall be approved by the court 
from which the appeal is taken and transmitted by 
the clerk of that court to the clerk of the Court of 
Appeals as the record on appeal within the time pre-
scribed by Rule 12(b)(2). The index shall be transmit-
ted to the Court of Appeals by the clerk of the court 
from which the appeal is taken upon approval of the 
statement by that court. 
(g) Statement of evidence or proceedings when 
no report was made or when transcript is un-
available. If no report of the evidence or proceedings 
at a hearing or trial was made or if a transcript is 
unavailable, the appellant may prepare a statement 
of the evidence or proceedings from the best available 
means, including the appellant's recollection. The 
statement shall be served on the respondent, who 
may serve objections or propose amendments thereto 
within 10 days after service. Thereupon, the state-
ment and objections or proposed amendments shall be 
submitted to the court from which the appeal is taken 
for settlement and approval and, as settled and ap-
proved, shall be included by the clerk of that court in 
the record on appeal. 
(h) Correction or modification of record. If any 
difference arises as to whether the record truly dis-
closes what occurred in the court from which the ap-
peal is taken, the difference shall be submitted to and 
settled by that court and the record made to conform 
to the truth. If anything material to either party is 
omitted from the record by error or accident or is 
misstated therein, the parties by stipulation, the 
court from which the appeal is taken, or the Court of 
Appeals either before or after the record is transmit-
ted to the Court of Appeals, on proper suggestion or of 
its own initiative, may direct that the omission or 
misstatement be corrected and, if necessary, that a 
supplemental record be certified and transmitted. 
The moving party or the court, if it is acting on its 
own initiative, shall serve on the parties a statement 
of the proposed changes. Within 10 days after service, 
any party may serve objections to the proposed 
changes. All other questions as to the form and con-
tent of the record shall be presented to the Court of 
Appeals. 
ADDENDUM "B" 
Advisory Committee Note - January 1, 1985 
Rules 11, 12, and 13 govern the preparation and 
transmission of the record on appeal. They involve 
substantial departures from prior Utah practice. 
Rules 10, 11, and 12 FRAP, were the starting point 
but the final product is largely the Committee's 
original work. 
Paragraph (a). This paragraph provides that the 
record on appeal includes all of the original papers 
filed in the district court, the index of the papers, 
and the transcript, if any. No new record is to be 
prepared for the appeal and the Supreme Court ess 
rdy on any material contained in the district court'* 
original file. 
Paragraph (b). As soon as a notice of appeal is 
filed, the district court clerk is required to paginate 
all of the papers in the file and prepare an index of 
them. Under paragraph (d) of this Rule and parag-
raph (b) of Rule 12, the papers and exhibits in civil 
cases will remain in the custody of the district court 
clerk until after briefing is completed. Pagination 
and indexing allows for the orderly handling of 
papers and will take place as to the entire court file, 
even though in cases of 300 or more pages, all the 
papers will not be transmitted to the Supreme 
Court. 
Paragraph (c). Appellant's obligations do not cease 
with the filing of a notice of appeal. Each appellant 
is required to comply with the transcript provisions 
of paragraph (e), and assist the clerk, when neces-
sary, to assemble and transmit the record. 
Paragraph (d). This paragraph is a substantial 
departure from prior practice under Rule 75 
URCivP. 
In criminal cases, and in civil cases with records of 
fewer than 300 pages, all of the original papers filed 
in the district court will be transmitted to the 
Supreme Court at the appropriate time. In criminal 
cases, the appropriate time is as soon as the transc-
ript, if any, is completed and filed with the district 
court clerk under Rule 12(a). If there is no transc-
ript, the papers are to be transmitted within 20 days 
of the filing of the notice of appeal. See Rule 
12(b)(1)- The result is that in criminal cases, the 
original papers and transcript will be in the custody 
of the Clerk of the Supreme Court during the brie-
fing period. 
In civil cases where the record is less than 300 
pages, all of the original papers in the file will be 
transmitted to the Supreme Court Clerk within 20 
days after the appellant has filed his reply brief on 
appeal with the Supreme Court or if appellant elects 
not to file a reply brief; within 30 days of the filing 
of respondent's brief with the Clerk of the Supreme 
Court. See Rule ll(dX2)(A), Rule 12(b)(2). The 
appellant has an obligation under paragraph (a) to 
notify the clerk of the district court, simultaneously 
with the filing of appellant's reply brief, of the date 
in which the reply brief was filed with the Clerk of 
the Supreme Court, or if appellant does not file a 
reply brief, to notify the clerk of the district court 
of that fact within 30 days of the filing of respon-
dent's brief in the Supreme Court. 
In civil cases with records of 300 pages or more, 
only a portion of the original papers will be trans-
mitted to the Supreme Court. Transmission of these 
papers, like transmission of the papers in civil cases 
with short records, will occur only after briefing is 
completed. The parties must, after briefing is com-
pleted, file with the district court clerk a designation 
of the papers referred to in their briefs. The matters 
designated by the parties, along with the mandatory 
items listed in paragraph (d)(2)(B), will then be tra-
nsmitted to the Supreme Court. 
In all events the transcript stays with the original 
papers and will be transmitted with them to the 
Supreme Court. 
Paragraph (e). This paragraph governs the ordering 
of the transcript of proceedings. It is each appel-
lant's responsibility to order such portions of the 
proceedings as are necessary for a full consideration 
of the issues which he intends to raise on appeal. If 
the appellant orders a transcript of less than the 
entire proceedings he must file and serve on the 
respondent a statement of the issues he intends to 
raise on appeal and a copy of his request for a 
partial transcript. This is to enable the respondent to 
consider whether the partial transcript adequately 
covers the issues which are raised by the appellant. 
If, in the respondent's view, the partial transcript is 
insufficient, he may request that the appellant 
include additional portions of the proceedings. If 
the appellant fails to do so,, the respondent may 
either move in the district court for an order com-
pelling the appellant to do so or the respondent may 
order the additional parts himself. 
Paragraph (f). The agreed statement provides an 
alternative to the ordinary procedures for prepara-
tion and transmittal of the record. If the parties 
choose to use an agreed statement, it shall be sub-
mitted to the district court for approval and, if 
approved, transmitted to the Supreme Court in 
place of the ordinary record after briefing and in 
accordance with Rule 12(b)(2). 
Paragraph (g). This paragraph applies whenever a 
transcript of the proceedings is unavailable. 
Paragraph (h). This paragraph applies whenever 
there is a question as to whether the transcript or 
the original papers accurately reflect what occurred 
in the district court. These disputes should usually 
be submitted to the district court since it will ordi-
narily be in the best position to ascertain the corre-
ctness of the record. Under unusual circumstances, 
however, it may be appropriate for such a dispute to 
be submitted to the Supreme Court, or for the dis-
trict court or the Supreme Court to act on its own 
motion. In any event, all parties shall be given 
notice of proposed changes in the record and an 
opportunity to object to them. 
ADVISORY COMMITTEE NOTE, , (01/01/85) 
ADDENDUM "C 
Order and Judgment of District Court 
Judge Boyd L. Park, Dated April 28, 1989 
(J 
irpr, . •> ",' 
RICHARD B. JOHNSON, #1722 
Attorney for Plaintiff 
1327 South 800 East, Suite 300 
Orem, Utah 84058 
Telephone: (801) 225-1632 
IN THE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY 
STATE OF UTAH 
CONNIE LEE ROBERTS, 
ORDER AND JUDGMENT 
Plaintiff, 
vs. 
DENNIS DuWAYNE DONITHORNE, 
Civil No. 88-34 
Defendant. 
This matter came on before the Honorable Boyd L. Park on the 
7th day of February, 1989, on issues raised by the respective 
parties. The Plaintiff was present and represented by her 
attorney, Richard B. Johnson. The Defendant appeared pro se. 
The Court, having heard testimony and received evidence and 
further, having heard the objections of the parties to the 
proposed Orders and Judgments, now makes and enters the 
following: 
ORDER AND JUDGMENT 
1. The Court is advised that the Defendant is pursuing the 
Motion for Reconsideration pending in the California Courts. The 
Court reserves the issue of the Plaintiff's attorney's fees 
associated therewith. After the decision of the California Court 
in that matter, the Court will consider the issue of the 
Plaintiff's attorney's fees. 
2. As it relates to vifsitation, the Defendant shall be 
allowed to visit with the minor children as follows: 
(a) Every other weekend from 5:00 Friday evening to 
8:00 Sunday evening;. 
(b) In the week in which the Defendant does not have 
overnight visitation, he shall be allowed to visit on 
a Thursday from 5:00 p.m. to 8:00 p.m.; 
(c) The Defendant shall likewise be entitled to visit 
on Sundays, which are not his alternate weekend 
visitation from 1:00 to 8:00 if the Plaintiff is in 
fact working on those days; 
(d) The Defendant is entitled to telephone visitation 
with the minor children which conversation shall not 
exceed 15 minutes and there shall be no harassment of 
the Plaintiff. 
3. The Defendant's request for extended visitation is 
reserved by the Court until such time as the Defendant provides 
evidence of work schedule and of adequately supporting the minor 
children. 
4. The Plaintiff is to advise the Defendant as to any 
special activities that the children are involved in but he is 
2 
not to participate in those activities but has the right to 
observe them. 
5. As on-going child support in this case, commencing 
February of 1989, the Court imputes to the Defendant $1,500.00 of 
wages and based upon the attached Child Support Worksheet, the 
Defendant is ordered to pay to the Plaintiff commencing February 
of 1989 the sum of $293.00 per month as child support payable in 
two equal monthly installments on the 5th and 20th of each month 
commencing February of 1989. 
6. Defendant is ordered to pay one-half of the costs of the 
medical and dental insurance premiums as they accrue on a monthly 
basis commencing February of 1989 and is further ordered to pay 
one-half of any amounts not covered by insurance for medical, 
dental, orthodontic, optical or related expenses. 
7* Plaintiff is granted judgment against the Defendant in 
the sum of $1,800.00 representing a reasonable attorney's fee 
incurred in this matter. 
DATED this ^ 6 day of April, 1989. 
ER5YD/t. PARK 3 
District Court Judge 
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MAILING CERTIFICATE 
I hereby certify that on the \ \S* day of ^//?^<J! 
1989, I mailed a true and correct copy of the foregoing to the 
following, postage prepaid. 
Mr. Dennis Donithorne 
411 East State Road, #86 
Pleasant Grove, Utah 84062 
4 
